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PREFACE

In 1984 Malaysians bought no less than % million insurance
policies and paid close to $2,000 million in premiums. In the forth-
coming years even larger numbers of consumers will enter into
insurance contracts. Over the years the consumer associations have
witnessed an alarming increase in consumer complaints in insurance
related matters,

To focus on the problems that consumers have, a one day
seminar was organised by the Selangor and Federal Territory Con-
sumers Association with the co-operation of the Malaysian Insurance
Institute. The Seminar brought together representatives from the
consumer movement with those of the insurance industry and govern-
ment for a dialogue. The consumer’s viewpoint was expressed in four
papers entitled:

(1) “Principles and Practice of Insurance and Consumer Pro-
tection” (Dr. S. Sothi Rachagan)

(2) The Civil Law (Amendment) Act 1984 and Its Effects
(Mr. Christopher Foo)

(8) Motor Insurance and the Consumer
(Dr. Abdul Majid Nabi Baksh)

(4) Life Insurance and the Consumer
(Mr. Gopalkrishnan K. Sundram)

The insurance industry’s viewpoint was presented in three papers
entitled

(1) Principles and Practice of Insurance (Puan Maizon Omar)
(2) Motor Insurance and the Consumer (Ms, Tan Lee Hoon)

(8) Life Insurance and the Consumer
(Encik Amaruddin bin Tajuldin)



ii

The final session of the Seminar comprised a panel discussion
entitled “Consumer Protection in the Insurance Industry” and
involved the following:

(1) Tuan Haji Shah b. Mansor (Director-General of Insurance,
Malaysia)

(2) Mr. Arun H. Doshi (Persatuan Insurans Am Malaysia)

(8) Encik Amaruddin Tajuldin (Life Insurance Association of
Malaysia)

(4) Dr. S. Sothi Rachagan (Selangor and Federal Territory
Consumers Association)

The panel discussion concluded that the consumer’s viewpoints
and recommendations be presented in a memorandum to the Director
General of Insurance and for consideration by PIAM and LIAM. This
memorandum is in response to that decision.

The organisation of the text of the memorandum which focusses
on 23 problem areas in consumer insurance is quite simple. Each of
these problem areas is discussed by itself. The discussion involves the
identification of the Law or practice of the insurance industry which
generates the consumer problem, an analysis thereof and a proposal to
remedy the problem whether by changing the practice or by amending
the relevant legislation. The proposals for change are presented in
summary form before the text of the memorandum.

I wish to record my thanks to Dr. Abdul Majid Nabi Baksh, Puan
Maizon Omar, Mr. Christopher Foo, Miss Rita Reddy and Dr. Rokiah
Talib for their assistance in preparing this memorandum and to Mrs.
Chan Puat Heong for having typed the manuscript.

December, 1985.
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1. Principles of Insurance and Consumer Insurance

The Insurance Act 1963 be amended to provide for a separate
section that defines and regulates “consumer insurance”.

(Para 1.1 = 1.6)

2.  Supervision of Insurance Documents — Proposal Forms, Policies
and Brochures

The Director-General of Insurance
(a) pursuant to 8. 16 of the Insurance Act 1963 to require the

insurance industry to

(i) couch insurance documents in plain English with
translations in Bahasa Malaysia, Chinese and Tamil;

(ii) introduce industry-wise standardised language for
identical clauses;

(iii) introduce, where possible, industry-wise standardised
documents for each class of Insurance;

(iv) ensure that all documentation be printed in type of a
size no smaller than the type known as ten-point
times,

(v) ensure that all exemption clauses and exceptions are
printed in red;

(b) introduce amendments to the Insurance Act 1963 to give
the above statutory effect.

(Para 2.1 — 2.3)

3.  Avoidance of Provisions of the Insurance Act 1963

The Insurance Act 1963 be amended so as to make void any
provision in an insurance agreement secking to negate the effect of

any section of the Insurance Act 1963.
' (Para 3.1 — 3.7)



4, Utmost Good-faith, Duty to Disclose and the Prudent Insurer

The law relating to the disclosure of material facts be amended
to limit the duty to disclose to facts which a reasonable man in the
proposer’s circumstances would consider to be material.

Further, when an insurer discovers that the insured has failed
to disclose a material fact or matter, the former should, unless he can
prove fraud, be obliged to settle the claim.

(Para 4.1 — 4,5)

5. The Proposal Form and Duty to Disclose

There should be no further duty of disclosure for consumer
insurance where proposal forms are utilised except to honestly
answer the questions in the proposal forms,

{Para 5.1 —5.2)

6. The Proposal Form and Basis of the Contract Clause
S. 15C (4) of the Insurance Act 1963 be amended to read:

“No policy of insurance shall be called in question by the insurer on
the ground that a statement made in the proposal for insurance or
any supporting evidence or document was inaccurate or false unless
the insurer shows that such statement was on a material matter or
suppressed a material fact and that it was fraudulently made by the
policy-holder with the knowledge that the statement was false or
that it suppressed a material fact.”

(Para 6.1 — 6.4)

7. Incorporation Clauses, Proposal Forms and Cover Notes
The Insurance Act 1963 be amended to require that
(a) the proposal form and cover note contain express incor-
poration clauses in simple and clear-terms; and

(b) a sample copy of the insurance policy complete with the
terms and conditions that apply be issued together with
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the cover note. Alternatively, the terms of the policy be
incorporated into the proposal form.

(Para 7.1 — 7.2)

8. Unvalued Policies, Sum Insured and Indemnity

The Insurance Act 1963 be amended to ensure that
(a) all consumer insurance policies be valued policies;

(b) the Persatuan Insuran Am Malaysia periodically compile
a book of tables indicating the current market value of cars
by model and year of manufacture, and, a book of tables
indicating real property values, for purposes of ascertaining
the sum insured and indemnity payable in instances of
motor and fire insurance; and

(c) the excess-clause, the theft-clause and any other such
clause designed to reduce the indemnity payable in
instances of total loss to less than the sum insured be
excluded from consumer insurance policies.

(Para 8.1 — 8.10)

9.  Sum Insured and Average Clauses

The Insurance Act 1963 be amended to exclude the average
clause from all consumer insurance policies.

(Para 9.1 —9.3)

10. Double Insurance, Contribution and Rateable Proportion
Clauses

The Insurance Act 1963 be amended to achieve the following:

(a) The insured be required merely to provide all information
on other insurers and claims made against them at the time
a claim is made;



(b) Contribution be an exercise undertaken by and amongst
insurers albeit with the assistance of the insured; and

(¢) Conditions ousting liability in instances of double-
insurance, or, failure prior to the loss of notifying the
insurer of double-insurance, be made void.

(Para 10.1 — 10.7)

11. Compulsory Arbitration Clauses

The Insurance Act 1963 be amended to exclude policy clauses
which require arbitration, or make arbitration a condition precedent
to any action in the Courts without however preventing the parties
from making an agreement, after a difference or dispute has arisen to
submit the difference or dispute to arbitration, ’

(Para 11.1 — 11.2)

12. Documentation in Relation to Claims

The required documents in any insurance claim be clearly stated
in the cover note and policy issued to the isurcd and in the claim
form the insured is required to complete.

The documents required from the claimant in a motor claim be
limited to copies of the insured’s

(i) police report;
(i1) vehicle log book; and
(iii) copy of the driving licence of the driver.

(Para 12.1 — 12.4)

13. Police Reports

The Persatuan Insurance Am Malaysia in conjunction with the
police authorities device a special police report form for motor
accidents which will
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seek by way of suitable questions all relevant information
required;

make adequate provisions for the inclusion of the required
sketch-map of the accident; and

make provision for the immediate issue of a carbon copy
of the report lodged.

(Para 13.1 — 13.2)

14. Settlement of Claims

(a)

(d)

(i) A specified period of two weeks be set for the pro-
cessing of claims and an offer of settlement by the
insurer of his “admitted liability”.

(i) Reference be made to an Insurance Arbitrators
Bureau (see paragraph 23 below for details) for the
disputed difference between the amount claimed by
the insured and the admitted liability of the insurer.

(iii) Interest at current fixed deposi: rates be made pay-
able for any difference due from the date when
payment was due to the date of actual payment.

Payment, whether in partial or full settlement of a claim
must be made by the insurer within seven (7) days of the
claimant’s acceptance of the insurer’s offer of settlement —
whether such acceptance is in partial or complete settle-
ment of the claim.

The DG1’s report must provide a breakdown of the types
of complaints received by Company so as to inform
consumers of defaulting companies and assist them in
making informed choices amongst insurers.

The Director-General of Insurance arrange for suitable
legislation that will give those buying houses, goods on hire
purchase or on loans a choice of insurers instead of the




current practice of having the loan extending authority
determine the insurer and nature of insurance to be
effected.

A complaints clearing Bureau be established within PIAM
and LIAM to process all insurance related complaints.

(Para 14,1 — 14.2)

15. Total Loss, Salvage and Roadworthiness of Motor Vehicles

(a)

(b)

Insurers who exercise subrogation and salvage rights in
relation to motor vehicles inform the Road Transport
Department of all motor vehicles that have been the
subject of total loss indemnity and that the motor registra-
tion log books of all such vehicles be stamped with the
words ‘“subject of total loss indemnity” before they are
sold under salvage rights.

Persatuan Insuran Am Malaysia maintain a comprchensive
register of all vehicles which are the subject of total loss
awards.

Arrangements be made with the Road Transport Depart-
ment to conduct tests for the roadworthiness of the
repaired or reconditioned vchicles before they are rve-
registered for use.

(Para 15.1 — 15.5)

16. Indemnity in Instances of Personal Injury and Death

A commission be set up with representatives of the judiciary,
the insurance industry and consumers to review the compénsation
payable in instances of personal injuries and death. In particular, it is
imperative to review

(a)

the definition of the term dependant so as to include
within its sphere all “actual dependants” of the deccased;



(b) the compensation payable to unemployed injured or their
estate and/or dependants with regard to their future loss of
earnings; and

(c) the limitations imposed on the courts discretionary powers
to determine the “multiplicand” and “multiplier” used in
assessing awards in instances of personal injury and death.

(Para 16.1 — 16.10)

17. Minimum Cover in Motor Insurance

(a) Minimum cover in motor insurance should be extended to
include
() third party property damage; and
(i) passenger and pillion rider cover.

(b) The term passenger should be given its plain lexical
meaning and should expressly be taken to include

members of the insured’s family as well as his employces,

(Para 17.1 — 17.5)

18. No-Claim Discount Scheme

The insured earn his no-claim discounts for each accident frec
year and when he does make a claim he merely loose the last
discount earned (in effect the no-claim discount be operated in a
“step-up and step-down” fashion).

(Para 18.1 — 18.3)

19. No-Fault Motor Insurance Scheme

The Director-General of Insurance commission a feasibility
study of a no-fault motor insurance scheme to consider, inter alia,
the following options:



(a) A no-fault insurance scheme managed by the individual
insurance companies or a bureau amongst them; and

(b) Claims up to a stated maximum be met from the scheme
without compromising the right of the affected parties to
contest via an Insurance Arbitration Bureau and the courts
for the balance.

(Para 19.1 — 19.3)

20. Acquisition Costs, Commissions and Rebates

Agents who perform a function for the insured be paid a just
commission, but, where the insured obtains his insurance direct from
the insurer, the stipulated commission be returned as a rebate to the
insured.

(Para 20.1 — 20.5)

21. Intermediaries

(a) The Director-General of Insurance require the insurance
industry to review its system of rewarding its agents so as
to weight it in favour of after-sales service.

(b) The Insurance Act 1963 be amended and practice govern-
ing underwriters and agents be changed to reflect the
following:-

(i) All agents be registered and licensed;
(if) Agents be not permitted to appoint sub-agents;

(iii) The utilisation of part-time agents be stopped forth-
with;

(iv) Agents (as distinct from employees) be not permitted
to collect any premiums from insureds and all com-

missions due to them be made by the insurance
companies; and
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(v) All agents (in both life insurance and general in-
surance) be required to pass a qualifying examination
before marketing insurance.

(c) Rules and regulations with statutory force be devised to
give effect to the current code of ethics evolved by
NAMLIA,

(Para 21.1 — 21.6)

22. Forfeiture Rates in Life Policies

The immediate measures to be adopted must include

(a) the premium of a home service policy be collected not by
agents but employees of the companies;

(b) that for a period of five years of non-payment of
premiums the contract of insurance remain suspended and
in abeyance and the insured be allowed to continue with
the policy when he is able to commence payments. Suit-
able adjustments as to sum insured and for premiums can
then be made to allow continuance of the policy, but,
there should be no requirement to make back payments
of unpaid premiums, or, any interest on the unpaid sums;
and

(c) that all premiums previously paid in these suspended
policies become for a period of five years a part of an
escrow fund administered by the Director-General of
Insurance.

On a longer term the industry should move away from home
service policies and emphasise
(i) Workman’s Compensation Schemes; and

(i) Group Life Insurance Schemes effected by employers and
managements.

(Para 22,1 — 22.2)
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23.

Insurance Arbitrators Bureau
(a) There be established an Insurance Arbitrators Bureau
under the auspices of the Director-General of Insurance;

(b) The Insurance Arbitrators Bureau be backed by a council
representing both the insurance industry and consumers;

(c) The Bureau arbitrate upon disputes between consumers
and insurers should consumers so desire;

(d) The Bureau be guided not necessarily by strict legal rule.
but with good practice; and,

(¢) Arbitration via the Bureau be not held to prejudic
rights of the parties to subsequently take legal sctio
the courts.

[Para 23.1 — 23.2
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Principles of Insurance and Consumer Insurance

The principles of insurance were designed at a time when
the main form of cover was marine and the shipowner or
charterer was the only one with the means of knowing the facts
pertaining to the risk; the insurer did not. At Lloyds, principles
were evolved which reflected these conditions and the English

common law sanctified them. Hence the statement of Lord
Mansfield:-

“Insurance is a contract upon speculation, The special facts,
upon which the contingent change is to be computed, lie most
commonly in the knowledge of the insured only: the under-
writer trusts to his representation, and procceds upon con-
fidence that he does not keep back any circumstance in his
knowledge, to mislead the under-writer into a belief that the
circumstance does not exist, and to induce him to estimate the
risque as if it did not exist.”

Carter v Boehm (1766)

With the growth of mercantilism and the evolution of Lloyd’s
coffee house into the premiere insurance centre of the world
there was every incentive for the common law to reinforce its
earlier committments,

Today insurers underwrite many and varied types of cover and
enter into contracts of insurance with the householder, the car-
owner and many others. For the sale of the myriad policies they
use a motley crew of intermediaries — underwriters, agents and
sub-agents — engaging them with salaries and/or commissions to
induce customers to buy more and more insurance, In Malaysia,
according to the annual report of the Director-General of
Insurance there were, in 1984, some 33,018 life insurance
agents. Not even the industry is able to estimate the actual
number of agents, sub-agents and sub-sub-agents who market
general insurance.
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1.3

1.4

105

Unlike marine insurance in the 18th century, the insurer today
generally has the opportunity to ascertain most of the facts
relevant to the risk insured. Insurers avail themselves of
numerous techniques to elicit the relevant information. Statis-
tical methods for assessing risks, inspection of property by
surveyors and other experts, medical examinations and valua-
tion reports are all utilised. Furthermore insurance companies
inevitably require detailed proposal forms designed by them to
be completed by the proposer. The insurance industry is highly
organized and is supported by expertise and experience, Scrut-
ton, L.J.’s 1928 contention that ‘... the underwriter knows
nothing and the man who comes to him to ask him to insure
knows everything ...”” (Rozanes v Bowen) is no longer valid. The
principles of insurance were evolved in an era and under con-
ditions not consonant with today and present day realities.

The inequities occasioned by the principles and practice of
insurance are particularly oppressive to consumers. The
consumer faces distinct disadvantages that distinguish him from
commercial purchasers. He lacks the experience, expertise,
financial resources and the organisational backup that commer-
cial purchasers have or are able to avail themselves. When
aggrieved, the consumer is again, unlike commercial purchasers,
generally unaware of his rights and the available redress. Even
when aware, he can ill-afford the financial and emotional costs
of litigation and the uncertainty and delay that is occassioned.
The consumer then, is altogether in a different position vis-a-vis
the seller of goods and services than the commercial purchaser,

Much of the initial reluctance to provide consumer protection
arose from the failure to distinguish between different catego-
ries of purchasers: consumer purchasers and commercial
purchasers. However, major developments in consumer protec-
tion as instanced by the Consumer Credit Act and the Sale of
Goods Act of the United Kingdom have evolved by distinguish-
ing consumer sales from other sales. In Malaysia, the Hire
Purchase Act provides similar differentiation. It is also practic-
able to achieve this in insurance.
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The changes sought are in respect of insurance effected by
individuals in their “private” capacity, i.e. where effecting
insurance otherwise than in the course of business, These can be
more readily achieved by providing for a separate section in the
Insurance Act 1963 that defines and regulates ‘‘consumer
insurance”,

Supervision of Insurance Documents — Proposal Forms, Policies
and Brochures

With the introduction of the Insurance Act 1963 (Act 89) and
its subsequent amendments the insurance industry was subject-
ed to greater regulation. However, the protection of policy
holders, in the sense of state regulation or supervision extends
mainly to protection in the financial sense with some limited
exceptions, for example with respect to intermediaries. An
important provision of the Act is contained in Section 16 which
provides for the control of form of proposals, policies and
brochures by the Director-General of Insurance. This provision
can be a fertile source of consumer protection but its potential
is yet to be realised.

Policies are couched in legal terms and are in the English
language. Most consumers find them very difficult to follow.
As long as consumers do not understand what is said they will
not be in a position to judge whether or not it meets their
requirements. It has been argued that it is not possible to
simplify legally worded documents. We reject this argument.
In the United Kingdom some major composite insurers have
recognised the problem in understanding documentation and
have produced policies in plain English. Similar steps have been
undertaken in the United States, Australia and India.

It is recommended that

(a) The Director-General of Insurance pursuant to 8.16 of the
Insurance Act 1963 to require the insurance industry to:
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3.2

2.9

(i) couch insurance documents in plain English with
translations in Bahasa Malaysia, Chinese and Tamil;

(if) introduce industry-wise standardised language for
identical clauses;

(iii) introduce, where possible, industry-wise standardised
documents for each class of insurance;

(iv) ensure that all documentation be printed in type of a
size no smaller than the type known as ten-point
times;

(v) ensure that all exemption clauses and exceptions are
printed in red.

(b) introduce amendments to the Insurance Act 1963 to give
the above statutory effect.

Avoidance of Provisions of the Insurance Act 1963

Such consumer protection as the Insurance Act 1963 does
attempt to provide has been negated by insurers incorporating
appropriate provisions in their proposal forms and policies. The
developments surrounding section 16A and 44A of the
Insurance Act 1963 are illustrative.

S.16A was devised, inter alia, to prevent misleading statements
and promises by insurers and their agents to induce consumers
to enter into insurance contracts. Hence S.16A provides:-

“Any person who, by any statement, promise, or forecast
which he knows to be misleading, false, or deceptive ....
induces or attempts to induce another person to enter into or
offer to enter into any contract of insurance with an insurer
shall be guilty of an offence and shall, on conviction, be liable
to a fine not exceeding five thousand ringgit or to imprison-
ment for a term not exceeding one year or to both.”

Furthermore, S.44 (2) sought to make the insurer Liable for any
such statements made by the agents:-
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“Any statement made or any act done by any such person in
his representative capacity shall be deemed, for the purpose of
the formation of the contract to be a statement made or act
done by the insurer notwithstanding any contravention of
section 16A or any other provision of this Act by such
person.”

Some insurers have attempted to overcome the S.16A and
S.44A (2) provisions by requiring the following declaration in
proposal forms:-
“I declare that in the negotiation of this contract with your
agent ... I am making this proposal independent of any state-
ment made by your agent contrary to the provisions as
contained in the Company’s standard policy ... and to the best
of my knowledge and belief, your agent has given no other
information or knowledge, relating to any circumstances
relevant to the acceptance of the risk.”

Where an insurer’s agent completes a proposal form which the
proposer signs the courts have held that the insurer’s agent is
for those purposes the agent of the insured (Newsholme
Brothers v Road Transport and General). In fact in all cases
where the agent makes mistakes, mishears or misunderstands
information, or completes signed blank forms, he is held to be
acting as an agent for the proposer. However there were grounds
for dispute since the courts have also held that if an agent has
wider powers and has authority to issue cover notes or policies,
the information he has is imputed to the insurer (Stone v
Reliance Mutual Ins. Soc.) Insurers, of course do not relish
ambiquities and hence required in their proposal forms the
following undertaking:-
“I agree that any person filling in completing or assisting in the

completion of this proposal form wholly or in part does so as
my agent and not that of the Company.”

A 1978 amendment to the Insurance Act 1963 attempted to
deal with this mischief by incorporating therein Section 44A (1)
which provides
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3.6

3.0

“A person who has at any time been authorised as its agent by
any insurer and who solicits or negotiates a contract of
insurance in such a capacity shall in every such instance be
deemed for the purpose of the formation of the contract to be
the agent of the insurer and the knowledge of such person
relating to any matter relevant to the acceptance of the risk by
the insurer shall be deemed the knowledge of the insurer.”

The insurance companies met this challenge by requiring a new
declaration:-
“I declare that in the negotiation of this contract of insurance

with your agent .. I have given to your agent no other
information, except those written in this proposal.” ’

It is not certain how the courts will receive this ‘creativity’ of
the insurers. Further, this was done in spite of the provisions of
Section 16 of the Insurance Act 1963 which provides for the
control of forms of proposals, policies and brochures by the
Director-General of Insurance.

As the foregoing clearly demonstrates, the insurance
industry has failed to regulate itself and the Director-General of
Insurance has yet to exploit the full potential of Section 16 of
the Insurance Act 1963, What should be evident is that
consumer policy holders need protection through the regulation
of the terms and conditions of the proposal-forms and policies
by the Director-General of Insurance involving Section 16 of
the Act.

It is proposed that the Insurance Act 1963 be amended so as to
make void any provision in an insurance agreement seeking to
negate the effect of any section of the Insurance Act 1963. The
suggested amendment is as follows:-

Any provision in any insurance agreement whereby

(a) any liability imposed on the insurer or any right conferred
on the insured by this Act to determine an insurance agree-
ment is excluded or restricted;
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(b) the insured is subject to any greater liability, in any
manner whatsoever, of the insurance agreement than the
liability to which he would be subject if the insurance
agreement were determined in accordance with this Act;

(c) the insurer is relieved from liability for the acts or defaults
of any person acting in connection with or in the course of
the negotiations leading to the entering into the insurance
agreement;

(d) except as expressly provided by this Act, the operation of
any provision of this Act is excluded, modified, or
restricted;

shall be void and of no effect.

Utmost-Good Faith, Duty to Disclose and the Prudent Insurer

An insurance contract is unique in that unlike other contracts
it requires “utmost good faith” both from the proposer and the
insurer. For insurance this means that the parties will be
subjected to the contractual duty to avoid material misrepre-
sentation as well as to disclose material facts. The principle has
in practice been so evolved as to emphasise good faith from the
insured to the extent that the unscrupulous insurer can avoid
his liabilities.

The duty of disclosure of material facts be they sought or other-
wise are determined by the standards of a “prudent insurer” in
fixing the premium or determining whether he will take the
risk (Lambert v CIS). It matters not whether the proposer
regards the matter as material; the test is the view of a prudent
or reasonable insurer. Statute law in Malaysia accepts the
Common law position as embodied in S.15(4)(a) of the
Insurance Act 1963. This provision, dealing with life policies
defines “material matter” or “material fact” as

“such matter or fact which, if known by the insurer would
have led to a refusal by the insurer to issue a life policy to the
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4.3

4.4

insured or would have led the insurer to impose terms less
favourable to the insured than those imposed in the policy.”

This is clearly inequitable. What is in fact called for is not good
faith but clairvoyance on the part of the insured for he has to
state not only what he in utmost good faith regards as material
but what the mythical “prudent insurer” would regard as
material.

The insured’s task to reveal material facts is made invidious by
the fact that particular classes of insurance will require the
disclosure of different facts. The case law, both English and
Malaysian reveal that many of the matters that have been held
material using the common law test would surely be regarded
as nothing more than usecless information by a reasonable
pl'Op()Se!':-

—  An unsatisfied judgement outstanding against the insured
was material for a fire policy (Teh Say Cheng v Mercantile
Insurance Co. Ltd.)

—  Criminal convictions even if they occurred twenty-four
years previously are material (Schoolman v Hall)

—  Past refusal by insurers to grant a motor policy was con-
sidered material for the purposes of a fire policy (Locker
and Woolf v Western Australia Insurance Co.)

—  The accident record of the proposer and of any driver who
to his knowledge is going to drive the car is material (Dent
v Blackmoore)

Perhaps the harshness of the rule as regards disclosure of
material facts as b